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ISSUE PRESENTED

Police officers responded to a 911 call from a woman
reporting that she had just seen men enter a four-unit
building in an area where a “rash” of home invasions
had taken place and that one of the men “racked” a
handgun just before entering. After the police
surrounded the house, a man came from inside onto a
back porch only to immediately run back inside, even
though the police told him to “show his hands.”
Believing a home invasion was in progress, police
entered without a warrant, encountering evidence of
drug trafficking in plain view during a sweep, which
they subsequently seized pursuant to a warrant.

Whether the allowance of the defendant’s motion to
suppress was error as police had both probable cause
to believe a crime was occurring and exigent
circumstances or, alternatively, because the entry was
permitted under the emergency aid doctrine.

STATEMENT OF THE CASE!

This is the Commonwealth’s interlocutory appeal
of a Superior Court judge’s allowance of a motion to
suppress evidence based on her ruling that a
warrantless entry into a multi-family dwelling was not
justified by either 1)) probable cause and exigent
circumstances or 2)) the emergency aid doctrine. The
ruling was erroneous as the police had ample reason to
believe that a crime was occurring and people inside
the dwelling were in danger, justifying the
warrantless entry into the apartment under either

warrant exception.

1 Record references are as follows: record appendix

(R.A. ); and suppression hearing transcript (M. _).



On April 14, 2014, an Essex County Grand Jury
indicted the defendant, Jose L. Arias, for trafficking
in‘200 grams or more of heroin (G.L. c. 94C, § 32E
(c)), trafficking in 18 grams or more but less than 36
grams of cocaine (G.L. c. 94C, § 32E (b)), and
furnishing a false name after being arrested® (G.L.
268, § 34A) (No. 1477CR00455) (R.A. 1). Having been
deported on June 3, 2014, he was not arraigned until |
April 27, 2015, after he re-entered the United States
(R.A. 1).

The defendant filed a motion to suppress evidence
on May 18, 2015 and an evidentiary hearing was held on
October 26, 2015 (Rup, J.) (R.A. 3-4). The judge
issued a Memorandum of Decision allowing the
defendant’s mdtion on December 3; it was docketed on
December 10 (R.A. 3-4).

The Commonwealth filed a mbtion to file a late
notice of appeal on January 5, 2016, which was allowed
by the court on January 12 (R.A. 4). A Single Justice
of- the Supreme Judicial Court for Suffolk County

(Hines, J.) allowed the application on February 2,

2 Three co-defendants were also indicted; for various
reasons those cases are not before the Court.
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2016 and sent the appeal to this Court (R.A. 5). The
case was entered here on March 15, 2016.

STATEMENT OF FACTS?

I. The alleged crime: Police are called to a four-
unit apartment building for a report of someone
entering after “racking” a semi-automatic
handgun; inside an apartment, they discover
evidence of drug trafficking.

On the “night”? of March 5, 2014, Lawrence Police
received a 911 call® from a woman calling from her
residence on 21 Royal Street in Lawrence (R.A. 15).
She told the dispatcher that while she was walking
down the street to her home, she had “just seen” “two
guys with a gun” on the front stoop of 7 Royal Street
(R.A. 12, 15). She said she heard one of the men
“load the gun,” before the three entered 7 Royal
Street; she “really freaked out” (R.A. 13, 16). She

also told the dispatcher that “there’s always a little

3 The facts come from the judge’s findings of fact

(R.A. 15-20), supplemented by the “uncontroverted”
testimony and evidence at the suppression hearing.
Commonwealth v. Isaiah I., 448 Mass. 334, 337 (2007).

* No precise time of the call was adduced but the
officers were working the 5 p.m. to 1 a.m. shift (M.
48) .

> Both a recording of the 911 call, and a transcript of
the call, were entered as exhibits at the suppression
hearing by agreement; both are included in the record
appendix (R.A. 11-14, 30; M. 80-81).




movement in that building” and she was “not really
sure what [was] going on” (R.A. 13).

She provided descriptions of the men: “they” were
light-skinned “Spanish,” one “had a hat on” and had a
“jacket and a coat, [or rather] a sweater® on”; one man
wore a grey coat; “the éther” one was black (R.A. 12-
13, 15, 30). She noted that when she turned to look
at the men, when she heard the guﬁ being loaded, she
“kn[e]w one of the guys looked at [her]” and she told
the police that she did not want any “problem(s]” to
arise for having called them (R.A. 13). When the
dispatcher asked if she had seen the men before or
knew what they looked like, she replied that she did
not but added that she was new to the area (R.A. 13,
16). Later on during the incident, the dispatcher
called the 911 caller back, using the number
identified by the 911 system (M. 51~52).

Around that “time frame,” there had been a “rash”
of home invasions in the “area”; they were being
carried out by a “crew” from New York, according to

police investigation’ (R.A. 16, M. 15).

® The “sweater” was left out of the 911 transcript but
can be heard on the 911 recording (R.A. 12, 30).

" The judge credited the testimony regarding the home
invasions but found no evidéence was adduced as to “how

« A
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Multiple officers responded to 7 Royal Street,
which turned out to be 5-7 Royal Street (R.A. 16).
They discovered it was a four-unit-apartment building
with one common front entry door; two units were on
the first floor (52 and 72) and two units were on the
second floor (5B and 7B); when facing the building,
No. 5 was on the right side and No. 7 was on the left
side® (R.A. 9, 16). Police knocked on the door to
number 5A and got no response (M. 77-78)

Sergeant Joseph Cerullo was one of the officers
that responded to the scene (M. 9). He was dressed in
full uniform and wore a blue “reflective jacket”
emblazoned with the words Lawrence Pclice and a badge
on the front (M. 9). Upon arrival, he went to the
rear of the building along with other officers to set

up a perimeter with other officers who were stationed

recently or where these home invasions occurred or if
any occurred in the immediate vicinity or
neighbor[hood] of Royal Street” (R.A. 16). This
finding was erroneous inasmuch as Lawrence Police
Sergeant Joseph Cerullo testified that break-ins had
occurred “[alround this area, around this time frame”
(M. 15). The judge also found that the caller, from
whom the police later received more details, told the
police she was aware of “recent armed robberies” and
that she was new to the area (R.A. 18).

® A photograph of the front of the building was entered
in evidence.



in front (M. 13-15). He noted two doors at the rear
of the building (M. 16).

While stationed at the back of the building, Sgt.
Cerullo saw a male with facial hair, “wearing a black
and gray sweatet,”_exit the first-floor rear door on
the left, i.e., No. 5A, “quickly and with purpose,”
onto a back landing (R.A. 9, 17; M. 18). The sergeant
shouted he was a Lawrence police officer and told the
man, later identified as the defendant, to show his
hands (R.A. 17; M. 17). The defendant “appeared
shocked” and ran back through the same door, closing
it behind him (R.A. 17; M. 17). Sergeant Cerullo
tried to follow, but the door was locked (R.A. 17; M.
17).

Meanwhile, Sergeant Michael Simard, who was
stationed in the front of the building, spoke to the
residents of 7A Royal Street; they described the
layout of the building “as far as what door leads to
where,” but said they did not know who lived in 5A
(R.A. 17; M, 18, 53-54). They seemed “very afraid”
and Sgt. Simard got the impression that “they didn’t
want anything to do with [the] conversation”; based on
their demeanor, he inferred that “they knew who lived

next door,” but did not want to say anything out of

1)
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fear of reprisal (M. 76). He acknowledged that their
fear was also probably partly explained by the fifteen
or so police officers who were present with weapons
drawn (R.A. 17; M. 69).

Sergeant Simard got the telephone number of the
911 caller from the dispatcher and called her back to
see if he could get further details (R.A. 17; M. 55).
The caller answered and said she lived “at an angle
across from 5-7 Royal Street” (R.A. 18). She
explained that she had seen three males, whom she did
not recognize, on the front step of the building and
that she heard “the very distinct sound of a rack
being pulled back” on a “semi-automatic” pistol, a
sound with which she said she was familiar with from
personal experience (R.A. 18; M. 57). She also said
that the men entered the building “easily” so she
believed they had a key (R.A. 18; M. 57). Her
observations were made “directly from very close by”
(M. 58); She called the police because she was aware
of the recent “armed robberies” in the area and she
“thought it was some sort of robbery” (R.A. 18; M. 57,
63). She was “very nervous” and “wanted to get off

the phone as soon as possible” (R.A. 18; M. 57).



At that point, Sgts. Cerullo and Simard discussed
whether to call for the SWAT team’ but decided against
it as “the exigency was too much to wait for the SWAT
team to come” (R.A. 17; M. 19-20). Police decided to
forcibly enter Apartment 5A out of concern that any
people inside the building were in danger (R.A. 18; M.
59). Five to eight minutes after police first
arrived, they entered the apartment through the front
door and conducted a protective sweep, finding no one
there (R.A. 19; M. 21-22, 59). During the protective
sweep, they saw narcotics, a scale and “thousands” of
plastic baggies on the floor in plain view (R.A. 19).
They also saw “jackets” “strewn on the couch of a very
scarcely furnished apartment” (M. 60). They seized
nothing at the time (R.A. 19).

Sergeant Cerullo made his way to the back ¢f the
apartment and confirmed that the back door to the
apartment was the one through which he saw the
defendant exit and reenter (R.A. 20; M. 22-23). Near
that back door, the police found an interior back
stairway leading up to the second floor and down to
the basement; the door to the basement was open and a

light was on, so they checked it (R.A. 19-20; M. 23).

2 Sergeant Cerullo was a SWAT team member (M. 19).
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There, they found three men, including the defendant,
hiding in a storage area (R.A. 20; M. 24-25).

The police subsequently applied for and' executed
a search warrant for No. 5A and seized the heroin and
cocaine now at issue, along with other indicia of drug
distribution (R.A. 20).

ITI. The motion to suppress

A. The motion

The defendant moved to suppress the evidence
seized, claiming it was a warrantless entry conducted
“*without any exigency and without probable cause”
(R.A. 6).

B. The hearing®®

The Commonwealth called Sgts. Cerullo and Simard
at the motion hearing; they testified as above at pp.
3~9. The defendant argued that the “the officers
jumped to [the conclusion there was a home invasion in
progress] in order to explain their reasoning for
breaking in the door” (M. 89). The prosecutor

responded that the entry was justified under either

10 The hearing was a joint one with co-defendant
Alexandra Rios (No. 1477CR00458). The suppression
order also applied to her case. The Commonwealth did
not file for interlocutory appeal in her case.



the exigent circumstances or emergency aid exceptions
to the warrant requirement (M. 95-100).

C. The ruling

The judge ruled that the entry was not justified
under either exception (R.A. 15-29). In her view, the
911 caller’s report of hearing “one of the men ‘rack’
a gun before entering the building, without more, does
not support a finding that probable cause existed to
believe that the men she saw had committed or were
committing a crime” (R.A. 23). She also pointed out-
that “the only significant corroboration” of the
caller’s report was Sgt. Cerullo’s observation of the
defendant exiting and “retreating” back into the
apartment (R.A. 24). In sum, she ruled:

[vliewed objectively, the facts and
circumstances confronting the officers were
insufficient to establish probable cause to
believe that they were facing a home
invasion, hostage situation or injured or
endangered persons inside, or that the lives
of the officers or others might be >

endangered in the absence of immediate entry

(R.A. 25).

10



ARGUMENT

I. THE MOTION TO SUPPRESS SHOULD HAVE BEEN DENIED
BECAUSE THE WARRANTLESS ENTRY WAS JUSTIFIED AS
THE POLICE HAD BOTH PROBABLE CAUSE TO BELIEVE A
CRIME WAS IN PROGRESS AND EXIGENT CIRCUMSTANCES
BASED ON THE FEAR THAT OCCUPANTS OF THE APARTMENT
WERE IN DANGER.!!

“The role of a peace officer includes preventing

”

violence and restoring order Commonwealth v.

Samuel, 80 Mass. App. Ct. 560, 564 (2011), quoting

Brigham City v. Stuart, 547 U.S. 398, 403 (2006). It

is inarguable that society demands that police
interfere when they have reason to believe a violent
crime is in progress. Here, the judge failed to
recognize the importance of this role of the police
when she ruled that they unlawfully entered the
apartment. She failed to give appropriate weight to
the ominous nature of the circumstances the police
encountered: they were responding to a 911 call from
a “very nervous” woman who had just seen one of three
men “rack” a handgun before all three entered an
apartment building on a residential street in
Lawrence, in an area where there had recently been a
“rash” of home invasions. Plainly, under these

alarming circumstances, the police had a reasonable

11 as for the emergency aid exception, see pp. 29-33,
below.
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belief that the three men had entered the apartment
with a plan to harm others. As such, the initial
warrantless entry was lawful under the probable
cause/exigent circumstances exception to the warrant
requirement.

“Given the high value that our Federal and
Massachusetts Constitutions assign to the warrant
requirement, particularly in relation to a dwelling,
[the Court] impose[s] a heavy burden on the
Commonwealth to justify every warrantless ;earch: in
the absence of consent, the Commonwealth must prove
both probable cause to enter the dwelling and the

\
existence of exigent circumstances.” Commonwealth v.

Tyree, 455 Mass. 676, 684 (2010). “In justifying
action under thl[e] {[exigent circumstances] doctrine,
the Commonwealth has the burden of showing . . . that
‘the authorities had a reasonable ground to believe
that an emergency existed, and . . . [that] the
actions were reasonable under the circumstances.’”

Samuel, 80 Mass. App. Ct. at 563, quoting Commonwealth

v. DiMarzio, 52 Mass. App. Ct. 746, 750 (2002).

A. Probable Cause

“[P]robable cause exists where, at the moment of

arrest, the facts and circumstances within the

12



knowledge of the police are enough to warrant a
prudent person in believing that the individual
arrested has committed or was committing an offense.
The test is an objective one. The officers must have
entertained rationally more than a suspicion of
criminal involvement, something definite and
substantial, but not a prima facie case of the
commission of a crime, let alone a case beyond a

reasonable doubt.” Commonwealth v. Santaliz, 413

Mass. 238, 241 (1992) (citations and quotations
omitted). ™“In dealing with probable cause . . . as
the very name implies, we deal with probabilities.
These are not technical; they are the factual and
practical considerations of everyday life on which
reasonable and prudent men, not legal technicians,

act.” Commonwealth v. Cast, 407 Mass. 891, 895

(1990), guoting Draper v. United States, 358 U.S. 307,
313 (1959).

The judge erroneously determined that the police
lacked probable cause to believe that the men were
committing a crime and that the circumstances were not
sufficiently exigent (R.A. 20-29). The judge seemed

to determine that the caller met the well-known

13



Aguilar/Spinelli'? basis of knowledge and reliability

tests (R.A. 22-23). She erred, however, when she
determined that the officers’ reliable first-hand
information did not provide sufficient probable cause
to believe the men were committing a crime (R.A. 23:
“the 911 caller’s report that she heard one of the men
‘rack’ a gun before entering the building, without
more, does not support a finding that probable cause
existed to believe that the men she saw had committed
or were committing a crime”).

An identifiable, hence reliable, witness
personally saw three men enter an.apartment building,®?
one of whom racked a handgun, i.e., chambered a
bullet, before entering the building (R.A. 15-20).
When the police arrived and surrounded the building, a
male matching the caller’s description of one of the
men exited the back door of the four-unit building;

the man then ignored an order from police to show his

hands and “retreated” back inside toward apartment 5A,

12 See Commonwealth v. Upton, 394 Mass. 363, 373
(1985).

13 Inferentially, it was dark: the police were
dispatched to the scene on an early March “night”
between 5 p.m. and 1:00 a.m. (M. 9). The sun set in
Boston that day at 5:40 p.m. (http://www.time
anddate.com/sun/usa/boston?month=3 (last visited June
27, 2016j).

14



closing the door behind him, leaving it locked (R.A.
24). It was plainly “more probable than not” that a
crime, likely a home invasion in light of the recent
“rash” of home invasions in that area, was in progress

once the man retreated from the police. Commonwealth

v. Cruz, 373 Mass. 676, 685 (1977).

The police contacted the caller and confirmed the
information she relayed when she called 811; the
caller also provided further details, including that
she saw three men enter rather than two and that she
knew what racking a gun sounded like (R.A. 18). And
added to all this was that it was dark, she was
frightened by what she had seen, and these events took
place in an “area” where a “rash” of home invasions
had recently been carried out by a “crew,” i.e., more
than one person, from New York (R.A. 16). Thus,
police were rightfully concerned that a home invasion,
armed burglary, or scme other violent crime was in
progress.

Viewed in context, the officers’ actions were
eminently reasonable -- if not exemplary and
commendable -- and it is hard to imagine another
competent and responsible officer acting differently

given the circumstances. See Commonwealth v. Ortiz,

15



i

435 Mass. 569, 573 (2002) (“there existed objectively
reasonable grounds to believe that . . . [the victim]
was in trouble”). As such, they justifiably entered
the first-floor apartment that corresponded with the
one into which a man matching the defendant’s
appearance had “retreat[ed]” when he saw the police.

The ruling was erroneous because it undervalued
the significance of the totality of the circumstances,
particularly the racking of the gun before the men
entered the building. See R.A. 23. There is an
important distinction between “racking” a handgunrand
the mere possession of it, which the judge did not
recognize. Rather, to support her ruling that the
police lacked probable cause, the judge cited a case
(R.A. 23) involving mere possession of a gun,

Commonwealth v. Alvarado, 423 Mass. 266, 269-274

(1996) (“[clarrying a gun is not a crime. Carrying a
firearm without a license (or other authorization)
is.”).

The verb “racking” describes the action of
“manipulating [a] gun in a manner that causes a bullet

to go into the chamber of the gun.” Commonwealth v.

Veillette, 2009 WL 586747, *1, 73 Mass. App. Ct. 1126

(Mar. 10, 2009) (unpublished) (“The victim then heard

16
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the defendant ‘racking’ the gun (manipulating the gun
in a manner that causes a bullet to go into the
chamber of the gun).”). A racked gun is ready to fire
because a bullet has been sprung into the chamber from

the loaded magazine. See Commonwealth v. Rosado, 59

Mass. App. Ct. %13, 913, n.l (2003) (“Racking consists
of pulling the slide back on an automatic handgun to
load a bullet into the chamber.”).

The only reason to rack a gun is to fire it, thus
making it “likely to be fired” imminently. Cf.

Commonwealth v. Doocey, 56 Mass. App. Ct. 550, 557

(2002) citing Commonwealth v. Alvarado, 423 Mass.

266, 273 (1996) (“while mere possession may not move
the [reasonable suspicion] calculus, in circumstances
where the gun presents an imminent threat because of
shots just fired, or likely to be fired, and thereby
presents a “suggestion of threats of violence, acts of
violence, impending criminal activity, or concern for
public safety,” an edge favoring reasonable suspicion
is added to the calculus). This was not a situation

in which the gun was racked to scare someone: no one

14 Reasonable suspicion was analyzed in Commonwealth v.
Doocey, 56 Mass. App. Ct. 550 (2002);: even so, the
Court’s reasoning regarding the significance of the
likely use of a firearm applies equally here in the
probable cause context.

17



was present. Rather, the men immediately entered the
building after the gun was racked, thereby creating
the reasonable inference that they entered the

building with criminal intent. See Commonwealth v.

Byfield, 413 Mass. 426, 429-30 (1992), quoting

Commonwealth v. Alessio, 377 Mass. 76, 82 (1979) (“We
have held repeatedly that a.magistrate should rely on
‘[rleasonable inferences and common knowledge . . . in
determining probablé\cause.'”).

“Racking” was a key fact in the caller’s tip, far
more indicative of criminal intent, and dangerous to
the public and the occupants of the building, than
mere possession of a gun might have been. Thus, the’
tip was more like one that someone had pointed a gun
at another person, or was in possession of an

inheiently dangerous firearm, rather than a report of

mere possession of a handgun. See Boston Housing

Authority v. Guirola, 410 Mass. 820, 828-829 (1991)

(warrantless entry by Boston Housing Authority Officer
justified “to remove the potential for danger to the
community and to the police posed by [a] sawed-off

shotgun”); United States v. Lopez, 989 F.2d 24, 26 (1°%*

Cir. 1993) (police lawfully entered apartment after

report someone had pointed a sawed-off shotgun, an

18



“extremely dangerous weapon,” at victim). In short,
racking the gun was only “slightly removed” from

firing the gun. People v. Guzman, 2014 WL 228931,

(Cal. Ct. of Appeal 2014) (unpublished) (racking gun

considered as part of sufficient evidence of assault

15

with a semi-automatic firearm): see Commonwealth v.

Moore, 54 Mass. App. Ct. 334, 338 (2002) (report of
shots fired from apartment “created probable cause and
exigency”) .

The judge entirely overlooked the significance of
the gun being racked. 1In her probable cause analysis
(R.A. 23), she relied partly on the well-established
principle that the report of a gun, standing alone,
does not establish either probable cause or reasonable
suspicion of a crime because a licensed person can

legaliy carry a firearm. See Commonwealth v.

Alvarado, 423 Mass. 266, 269-274 (1994). The judge
illustrated her point by citing Samuel and
distinguishing it from the facts here:

There, the caller also reported that the

defendant had displayed his firearm to a
room full of people, stated that he had been

!> Unpublished Court of Appeals cases are not citable
in California, see California Rules of Court, Rule
8.115, but Massachusetts permits the citation of its
unpublished opinions. See Appeals Court Rule 1:28.
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hired to kill someone, and placed the weapon
underneath a pillow.

R.A. 23 (emphasis in judge’s memorandum).-‘But Samuel,
where the Court ruled that the warrantless entry was
permissible, actually supports the Commonwealth’s
position in this case because the racking of the gun
here is comparable to the defendant’s menacing actions

with the gun in Samuel.'® See also Commonwealth v.

Brookins, 416 Mass. 97, 104 (1983) (“Evidence of
possession of a gun, combined wifh criminal activity
and flight, is enough to warrant a finding of probable
cause to arrest for unlawfully carrying a firearm.”)
The caller’s tip was not the only indication of a
crime in progress. In fact, there had been a “rash”

of “home invasions”?’ “in the area,

144

reportedly by a
“crew” from New York, “around the same timeframe” as

the tip (R.A. 16; M. 15). Cf. Commonwealth v.

Kennedy, 426 Mass. 703, 709-710 (1998) (police may use
knowledge of suspect’s criminal reputation in probable

cause calculus). Even the caller, who was new to the

'® Tn Samuel, this Court found the entry and search

justified under the emergency aid exception.
Commonwealth v. Samuel, 80 Mass. App. Ct. 560, 562-563
(2011). For an analysis of this exception in the
context of the instant case, see pp. 29-33, below.

17

In Massachusetts, a “home invasion” necessarily
involves a weapon. G.L. c. 265, 18C.
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area, was aware of these recent “armed robberies”?® (M.
58). Then, when Sgt. Cerullo saw the defendant, who
matched the caller’s description of one of the men,
and told him to “show his hands,” the defendant turned
and “retreat[ed]” back toward apartment 5A, further
crystalizing the picture of a violent crime in
progress (R.A. 24). In light of all this, police had
ample probable cause to believe the men were
committing a home invasion, armed burglary, or some
other crime in the apartment;

B. Exigent Circumstances

In addition to probable cause, “there must be a
showing that it was impracticable for the police to
obtain a warrant, and the standards as to exigency are

i
strict.” Commonwealth v. Forde, 367 Mass. 798, 800

(1975). Factors that have tended to support a finding
of exigency “include [l] a showing that the crime was
one of violence or that the suspect was armed, [2] a
clear demonstration of probable cause, [3] strong
reason to believe that the suspect was in the

dwelling, and (4] a likelihood that the suspect would

18 The phrase “home invasion” is, of course, a term of
art in Massachusetts criminal law, so it was likely
that the caller was referencing the home invasions
even though she called them “armed robberies”.

21



escape if not apprehended.” 1Id. at 807. ™“The need to
protect or preserve life or avoid serious injury is
[one such] justification for what would be otherwise
illegal absent an exigency or emergency.”

Commonwealth v. Kaeppeler, 473 Mass. 396, 401 (2015)

(citations omitted). ™“In detgrmining whether a
warrantless search falls within the narrow exception
of exigent circumstances, {the Court] consider[s] the
circumstances in their totality and evaluate these
circumstances as they were known to the officers at
the time rather than with the benefit of leisured

retrospective analysis.” Commonwealth v. Figueroa,

468 Mass. 204, 212 (2014) (citations and quotations
omitted) .

The circumstances here met the exigency
requirement: the police were aware that a group of
three men, one of whom had a loaded handgun, were in
the apartment, possibly committing a home invasion,
and that the men knew the police were outside the
building. This Court has previously determined that
“a house break without more . . . raises the
possibility of danger to an occupant and of the
continued presence of an intruder and indicates the

need to secure the premises.” See Commonwealth v.
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Fiore, 9 Mass. App. Ct. 618, 620 (1980) (emphasis

added). This is in line with “numerous state and
federal courts” that “have all held that warrantless
entries are justified on the basis of exigent
circumstances when the police reasonably believe that
a burglary is in progress or has recently been

committed.” Carroll v. State, 335 Md. 723, 731 (Ct.

App. Md.'1994) (collecting cases); see also LaFave,

Search and Seizure: A Treatise on the Fourth

Amendment, § 6.6(b), at 706-707 (2d. ed. 1987)
(“Police may also enter private property . . . where

[they] reasonably believe that the premises have
recently been or are being burglarized.”) Kfootnote
omitted).

The judge erroneously focused on the lack of
evidence of a disturbance inside the building -- the
officers and residents of apartment 7A did not hear
cries for help or other distress noises coming from
the building (R.A. 24). But the absence of such
noises did not negate the exigency presented by the

circumstances. See State v. Lemieux, 726 N.W.2d 783,

789 (Minn. 2007), quoting State v. Nunn, 297 N.W.2d

752, 754 (Minn.1980) (“Burglary of a dwelling is not

‘deemed a purely property offense because such an
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offense always carries with it the possibility of
violence and therefore some special risks to human
life.”) (emphasis added).

Indeed, the absence of a commotion was not
surprising given that the men had entered “easily,” in
the words of the caller (R.A. 24). ™“[P]olice need not
wait for screams from within in order to fear for the

safety of occupants or themselves.” United States v.

Lenoir, 318 F.3d 725, 730 (7tthir. 2003). The report
came at a time of day, between 5 p.m. and 1 a.m., when
residents were more likely to be home. A quiet entry,
with its element of surprise, would hardly have been
unexpected from an experienced “crew” of home
invaders. It was also possible that armed with this
element of surprise, the home invaders .could have
incapacita?ed the occupants, before they could make a
commotion or otherwise alert anyone. In other words,
the absence of a commotion or cries for help was not
determinative of whether a violent crime was in
progress for purposes of exigent circumstances
exception.

Racking the handgun was also an important fact
for exigent circumstances purposes because it created

a reasonable inference that the men believed the
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building was occupied, presenting the need to fire the

handgun quickly. Compare Commonwealth v. Saunders, 50

Mass. App. Ct. 865, 875 (2001), S.C., 435 Mass. 691
(2002) (entry permitted under exigent circumstance
exception where defendant told victims he had a gun,
threatened to shoot them, and then punched the
victim). 1In short, the warrantless entry was
permissible even though poliqe were “responding to a
threat of violence, and not violence itself.”

Commonwealth v. DiMarzio, 52 Mass. App. Ct. 746, 750-

751 (2001) aff’d as to grounds for entry, 436 Mass.
1012 (2002) (police entry lawful under exigent
circumstances exception when responding to report that
defendant was intoxicated and threatened to settle an
argument with his shotgun).

The caller’s concern about reprisal and the
reluctance of the neighbors in apartment 7A to speak
with the police were also telling for exigency
purposes. The caller “kn[e]w one of the guys looked
at [her]”; she obviously expected “problems” from
having called the police, telling them that she did
not want any; and she was “very nervous” when she
spoke with Sgt. Simard when he called her back for

more information, and wanted to get off the phone
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quickly (R.A. 13; M. 57). The neighbors in apartment
7A seemed “ve}y afraid” (M. 76); and although it
appeared to the sergeant that they knew who lived in
apartment 5A, they said they did not (R.A. 17; M. 18,
53-54). It was obvious to him that they did not want
to be involved out of fear of reprisal (M. 76).

In analyzing the exigency, the-judge also failed
to give sufficient weight to the fact that a man
exited apartment 5A and, in the judge’s words,
“retreated” back inside the apartment when Sgt.
Cerullo identified himself as a police officer and
commanded him to “show his hands”?® (R.A. 17). 1In
part, the judge allowed the motion because the police
“had no information about the occupants of apartment
5A and nothing that indicated that the men who entered

5-7 Royal Street did not reside there”?® (R.A. 24).

¥

18 There could be no mistaking Sgt. Cerullo as a police
officer since he wore a distinctive police jacket (M.
9).

2 The judge also stated “[tlhe evidence did not
establish why the officers focused on Apartment 5A and
not on either of the second floor apartments” (R.A.
18), but this ignored the evidence that Sgt. Cerullo
saw the man exit and reenter this apartment, and the
fact that Sgt. Simard “developed intel,”
inferentially, from the 7A neighbors, who described
the layout of the building, that 5A was the only
apartment, if not the most likely apartment, to which
the man could have retreated (M, 70).
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But the “retreat” from the poclice was akin to running
from them. Even if the men had a key, and thereby
entered “easily,” as the caller said, it was just as
possible that they entered easily because the common

front door was unlocked. See Commonwealth v. Huffﬁan,

385 Mass. 122, 124 (1982) (“Certain crimes observed by
officers create their own exigent circumstances. For
example, should an officer ogserve a murder or other
violent disturbance in progress, exigent circumstances
would be apparent.”).

Once the defendant exited the béck door,
encountered the police, and ran back inside, the
exigency became acute as the perpetrators had become
aware of the police presence. See id., 385 Mass. at
125 (“Exigent circumstances may arise if a defendant
becomes aware, or is certain to become aware, of an

officer’s presence.”) and Commonwealth v. Bass, 24

Mass. App. Ct. 972 (1987) (“the likelihood that the
[the suspect] was armed and on the run constituted

exigent circumstances”); contrast Tyree, 455 Mass. at

687 (no exigent circumstances as “the assailants [in
the armed robbery that just occurred] were masked and
had no reason to believe the store manager might

recognize them”). Swift police action was necessary
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to avoid an escalation of the situation that could
have further endangered the building’s occupants, the

officers, or others nearby. See Commonwealth v.

Moran, 370 Mass. 10, 12 (1976) (exigent circumstances
exist where police had reason to beiieve that seeking
a warrant would jeopardize the safety of police or
others).

Based on the totality of the circumstances, the
police acted reasonably when they decided that
immediate entry was the best way to reduce any safety
risks presented by these circumstances. And they
further acted reasonably in not searching any further
once they discovered the three men hiding in the
basement. Indeed, as pointed out below, the judge
found that the scope of the police’s actions afterx
they entered was reasonable (R.A. 27).

In summary, “regardless of how finely the law of
search and seizure is parsed and labeled, the ultimate
touchstone of art. 14 and the Fourth Amendment is
whether a search or seizure was reasonable in the

circumstances.” Commonwealth v. Moore, 54 Mass. App.

Ct. 334, 340 (2002). Here, the police responded to a
nighttime 911 call about three men entering a four-

unit apartment building with a “racked” gun on a
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residential street that had been the scene of home
invasions. The police saw a man who fit the
description given by the caller: he exited the back
door of apartment 5A; he.did not stop on instructions
from the police; and he “retreated” back inside. By
this point, the police knew that the building had a
common front door that led to No. 7 (apartments 7A and
7B) and to»No. 5 (apartments 5A on the first floor and
5B on the second), but separate rear doors.

The police acted commendably and with focused
restraint under the circumstances; “simply put, what

else [were they] to do?” Commonwealth v. Davis, 63

Mass. App. Ct. 88, 91 (2005).

II. THE POLICE ENTRY WAS ALSO PERMISSIBLE UNDER THE
EMERGENCY AID EXCEPTION.

The judge also erred when she rejected the
Commonwealth’s alternative argument that the initial
entry was warranted under the emergency aid exception
to the warrant requirement (R.A. 26-29). This
“exception . . . applies when the purpose of the
police entry is not to gather evidence of criminal
activity but rather, because of an emergency, to
respond to an immediate need for assistance for the

protection of life or property. The need to protect
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or preserve life or avoid serious injury is
justification for what would be otherwise illegal

absent an exigency or emergency.” Commonwealth v.

Snell, 428 Mass. 766, 774 (1999) (quotations omitted)
(emphasis added).

“Po fit within thlis] . . . exceptioﬁ, a
warrantless entry and protective sweep must meet two
strict requirements. First, there must be objectively
reasonable grounds to believe that an emergency exists

. . . Second, the conduct of the police following
the entry must be reasonable under the circumstances,
which here means that the protective sweep must be
limited in scope to its purpose — a search for victims

or suspects.” Commonwealth v. Peters, 453 Mass. 818,

823 (2009) (citations omitted). Even though there may
be some overlap in the rationales underlying the
probable cause/exigent circumstances and the emergency
aid exceptions, the main distinction between the two
is that under the latter, the police action must be
entirely divorced from an intent to discover evidence
of a crime. Here, even if this Court finds that the
police lacked probable cause to believe that a crime
was being committed, their warrantless entry was

justified based on a reasonable concern that any
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occupants of the building were in danger of serious

injury. See Commonwealth v. Marchione, 384 Mass. 8, 11

(1981) (“The circumstances . . . quite clearly

presented an emergency situation requiring immediate

~action for the protection of life and property.”)

As discussed above, the police had reasonable
grounds to believe that a home invasion, or some other

violent crime, was in progress.21 Compare Commonwealth

v. Lindsey, 72 Mass. App. Ct. 485, 488 (2008)
(warrantless entry justified under emergency aid
exception where police received report of elderly
woman outside in distress and asked for assistance,
and they assumed she returned home when they could nof
find her in the area). The immediacy of their concern
was demonstrated by the fact that they entered the
apartment only five to eight minutes after they
arrived, choosing not to await a SWAT team (R.A. 19).

Contrast Commonwealth v. Bates, 28 Mass. App. Ct. 217,

221 (1990) (entry not lawful under emergency doctrine

21 A5 the judge found, the police actions after the
entry were consistent with the rationale underlying
the purpose of the emergency aid exception as they
ended the warrantless search after discovering nobody
in harm’s way during the protective sweep and finding
the three men in the basement (R.A. 27).
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where police waited more than three hours after call

to dispatch officers). =
The judge ruled that the police had no suggestion

of any “danger” or “any violence within the apartment”

(R.A. 27-28). This was error: as discussed above,

she failed to take into account the significance of

the racking of the gun and the defendant’s retreat

into the building after he encountered Sgt. Cerullo,

and she over-emphasized the absence of cries for help.

See Commonwealth v. Ringgard, 71 Mass. App. Ct. 197,

200-01 (2008), quoting Wayne v. United States, 318

F.2d 205, 212 (D.C. Cir.), cert. denied, 375 U.S. 860

(1963) (“It has long been recognized that ‘a warrant is
not required to break down a door to enter a burning
home to rescue occupants or extinguish a fire, to
prevent a shooting or to bring emergency aid to an
injured person.”) (emphasis added).

Additionally, the defendant’s retreat into the -
building demonstrated that the men were still present
there, supporting the inference that the emergency was

ongoing. Contrast Commonwealth v. Kirschner, 67 Mass.

App. Ct. 836, 842 (2006) (warrantless entry not
justified where “by the time the police arrived, no -

fireworks were being detonated, and according to
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Kirschner, the persons responsible were gone”). 1In
short, the police actions in entering the building was
“eminently reascnable” in light of the threat posed by

the men in the building. Commonwealth v. Whitehead,

85 Mass. App. Ct. 134, 141 (2014). As such, the judge
erred when she determined that the entry was not
justified under the emergency aid doctrine.

CONCLUSION

For the foregoing reasons, this Court should
reverse the order of suppression and remand the case

for proceedings in the trial court.
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G.L. c. 94C, § 32E. Trafficking in marihuana, cocaine,
heroin, morphine, opium, etec.; eligibility for parocle

(b) Any person who trafficks in a controlled substance
defined in clause (4) of paragraph (a), clause (2) of
paragraph (c) or in clause (3) of paragraph (c) of
Class B of section thirty-one by knowingly or
intentionally manufacturing, distributing or
dispensing or possessing with intent to manufacture,
distribute or dispense or by bringing into the
commonwealth a net weight of 18 grams or more of a
controlled substance as so defined, or a net weight of
18 grams or more of any mixture containing a
controlled substance as so defined shall, if the net
weight of a controlled substance as so defined, or any
mixture thereof is:

(1) Eighteen grams or more but less than 36 grams, be
punished by a term of imprisonment in the state prison
for not less than 2 nor more than 15 years. No
sentence imposed under this clause shall be for less
than a minimum term of imprisonment of 2 years, and a
fine of not less $2,500 nor more than $25,000 may be
imposed but not in lieu of the mandatory minimum term
of imprisonment, as established herein.

(2) Thirty-six grams or more, but less than 100 grams,
be punish